ORDINANCE NO. 89

WHEREAS, The Pelton/Round Butte Hydroelectric Project
FERC Project Number 2030 (“Project”) was issued a new license on
June 21, 2005; and,

WHEREAS, The new license will result in continued and
increased recreational usage of Project facilities, including
lakes Billy Chinook and Simtustus, on the Warm Springs Indian
Reservation (“Reservation”); and,

WHEREAS, The new license order requires an enforcement
plan which, under the terms of the Settlement Agreement,
reguires as agreement between the Licensees and Jefferson County
(the “County”)}; and,

WHEREAS, The Tribe and the County have law enforcement
jurisdiction within all or portions of the Project boundaries;
and,

WHEREAS, The Project 1s located in the County and
portions of the Project are located within the boundaries of the
Reservation; and,

WHEREAS, The Tribe does not currently have an
ordinance regulating boating activities by Indians and Non-
Indians on the Resgervation; and,

WHEREAS, The County does enforce boating regulations
of the state of Oregon for activities off the Reservation; and,

WHEREAS, The Tribe desires a safe and secure
environment on the Reservation including within the Project Area
that will protect its interests as well as those persons using
the Prcject Area; and,

WHEREAS, Clarity regarding law enforcement duties,
functions, and applicable regulations is essential to the
provigsions of such a safe and secure environment on the
Reservation, including within the Project Area; and,

WHEREAS, The Tribe deems it desirable to adopt a Warm
Springs Tribal Boating Code, Chapter 312, attached hereto as
Exhibit “A”; now, therefore,

BE IT ENACTED, By the (Twenty-Third) Tribal Council of
the Confederated Tribes of the Warm Springs Reservation of
Oregon, pursuant to Article V, Section 1(i), (k), and (1), of
the Tribal Constitution and By-Laws, that Warm Springs Tribal
Code, Chapter 312 “Warm Springs Tribal Boating Code” attached
hereto as Exhibit “A”, is hereby enacted.
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CERTIFICATION

The undersigned, as Secretary-Treasurer of the Confederated
Tribes of the Warm Springs Reservation of Oregon, hereby
certifies that the Tribal Council is composed of 11 members of
whom 8 constituting a gquorum, were present at the meeting
thereof, duly and regularly called, noticed, convened and held
thig 6w'day of November, 2006; and that the fdregoing resolution
was passed by the affirmative vote of 5 members, two members
abstained, the Chairman not voting, and that said resolution has

not been rescinded or amended in any way.
1ﬁ&&é9612aaw¢%6%25

Charles R. Calica
Secretary-Treasurer

TRt
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NOTED: 0y 13 445

DM L&{\M

Paul W. Young

Superintendent
cc: Secretary-Treasurer
Superintendent

Administrative Services Center

Attachment Exhibit *“A”
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WARM SPRINGS TRIBAL BOATING CODE
CHAPTER 312

I. GENERAL PROVISIONS

Definitions.

For purposes of WSTC Chapter 312 the following definitions apply:

1)

@

3)

4)

&)

(©)

Q)

®

®

(10)

“Bail” means money or its equivalent deposited by defendant to secure his
appearance for a Boating Offense,

“Boat” means every description of watercraft, including a seaplane on the water
and not mn flight, used or capable of being used as a means of transportation on
the water, but does not include air mattresses, beach and water toys or single
inner tubes.

“Boating Offense” means violation of any provision of law that is made a Crime
or infraction under the provisions of this chapter.

“Boating Safety Certificate” means a Boating Safety Certificate issued by the
Confederated Tribes of the Warm Springs Reservation of Oregon or by the state
of Oregon.

“Indian” means a member of the Confederated Tribes of the Warm Springs
Reservation of Oregon, or any other person of Indian blood who is a member of
a federally recognized Indian tribe or any other person on the Reservation who is
recognized by the community as an Indian, including a Canadian Indian and
Alaska native.

“Length” means the length of a Boat measured from end to end over the deck
excluding sheer.

“Motorboat” means any Boat propelled in whole or in part by machinery,
including Boats temporarily equipped with detachable motors.

“Operate” means to navigate or otherwise physically control a Boat.

“Owner” means the person having all the incidents of ownership in a Boat or
where the incidents of ownership are in different persons, the person, other than
a security interest holder, or lessor, entitled to possession of a Boat.

“Passenger” means every person on board a Boat who is not the master,
operator, crew member or other person engaged in any capacity in the business
of the Boat.
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“Police Officer” means a member of the Police Department of the Confederated
Tribes of the Warm Springs Reservation or any other person authorized by
Tribal Council or by Tribal law to enforce the provisions of this chapter.

“Reservation Waters” means, for purposes of this Chapter, those waters located
within the official Pelton Round-Butte boundary within the confines of the
Warim Springs Reservation of Cregon.

“Right of Way” means the right of one Boat to proceed in a lawful manner in
preference to another Boat approaching under such circumstances of direction,
speed and proximity as to give rise to danger of collision unless one grants
precedence to the other.

“State Court” means a circuit, district or justice court or magistrate of the State
of Oregon.

“Superintendent” means the superintendent of the Warm Springs Indian
Reservation. :

“Tribal Court” means the Tribal Court of the Confederated Tribes of the Warm
Springs Reservation of Oregon located in Warm Springs, Oregon.

“Tribes” means Confederated Tribes of the Warm Springs Reservation of
Oregon.

II. BOATING OFFENSE PROCEDURES

Jurisdiction of Tribal Courts and State Courts.

(

(

Indians.

a) Reservation Lands. The Tribal Court shall have jurisdiction over all
Boating Offenses committed by Indians on Reservation Waters.

Non-Indians.

a) Boating Infractions. Tribal Court shall have jurisdiction over Boating

Infractions committed by non—Indians on Reservation Waters. The
enacting authority expressly determines that the actions of non—Indian
Boating offenders directly impact upon the health, safety, and welfare of
tribal members and Reservation residents, and affect the ability of the
tribal government to carry on its operation in an orderly manner,

(b) Boating Crimes. Oregon State courts shall have jurisdiction over Boating

Crimes committed by Non-Indians on Reservation Waters. Any such
Crime committed by a Non-Indian within the boundaries of the
Reservation shall also constitute a2 Class A Boating Infraction under this
Chapter.
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312.105 Venue for Boating Offenses.

1) Indians. Venue for all Boating Offenses committed by Indians on Reservation
Waters shall be in the Tribal Court.

2) Non—Indians.

(a) Boating Infractions. Venue for Boating Infractions committed by Non—
Indians on Reservation Waters shall be in the Tribal Court.

(b) Boating Crimes. Venue for Boating Crimes committed by Non-Indians on
Reservation Waters shall be the appropriate state court in the county in
which the offense was committed.

312.110 Authority of Police Officer to Arrest or Issue Citations.

(1) Within Jurisdiction. A Police Officer as defined in this chapter may issue a
citation to a person for a Boating Offense at any place within the territorial
Jurisdiction of the governmental unit by which he is authorized to act. In the
case of a Boating Crime, the Police Officer may also arrest.

(2) Outside Jurisdiction — Hot Pursnit. A Police Officer may issue a citation to a
person for a Boating Offense at a place outside the territorial jurisdiction of the
governmental unit by which he is authorized to act, if:

(a) A Boating Offense was committed in his presence at a place within the
territorial jurisdiction of the governmental unit; and

(b) The Police Officer immediately pursues the person who committed the
Boating Offense; and

(c) The Police Officer arrests or cites the person immediately upon the
conclusion of a continuous pursuit.

(d) The Police Officer may also arrest in the case of a Boating Crime.

Boating laws of this Reservation or the State of Oregon shall be in uniform
conspicuously display official identification showing his lawful authority.

312.115 Uniform or Badge Required. Any Police Officer attempting
0

312.120 Seizure of EquipmentEquipment used in connection with any Boating Offense
prohibited by this Chapter including, but not limited to, boats, boating gear, fishing gear, trailers
and motor vehicles, may be seized and held as security for the defendant’s appearance before the
Tribal Court. Such equipment may be subject to sale or other disposition by the Tribe in the
event that the defendant fails to appear or pay any fine imposed by the Tribal Court as provided
herein.
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312.125 Putting up Bail. A person brought before a tribal judge, or other person
authorized by the tribal judge, for a Boating Offense shall be released on giving adequate
undertaking to appear in answer to the offense at such time and place as is fixed by the tribal
judge, tribal clerk, or other person authorized by the tribal judge. The undertaking may consist of
cash, personal check, or the person's operator's or chauffeur's license.

312.130 Boating Citation Requiremenfts.

4y Form. A Boating citation conforming to the requirements of this section shall be
used for all Boating Offenses pursuant to this code. The citation shall consist of
at least four parts. The required parts are:

(a) The complaint;

(b) The abstract of record;
{c) The police record;

(d) The summons;

(2)  The complaint shall contain a form of certificate in which the complainant shall
certify that the complainant has reasonable grounds to believe, and does believe,
that the person cited committed the offense contrary to law. A certificate
conforming to this section shall be deemed equivalent of a sworn complaint.

312.135 Appearance by Defendant.
(1) Boating Crimes.

(a) Indian defendants shall appear in Tribal Court at the time mentioned in the
summons 1f the citation is for a Boating Crime.

(b) Non~Indian defendants shall appear in the appropriate state court at the
time mentioned in the summons if the citation is for a Boating Crime.

(2) Boating Infractions. In case of citation for Boating Infractions, the defendant
shall either appear in Tribal Court at the time indicated in the summons, or prior
to such time shall deliver to the court the summons, together with check, cash, or
money order in the amount of the bail set forth in the summons, and enclosing
therewith:

(a) A request for a hearing; or

(h) A statement of matters in explanation or mitigation of the offense charged;
or
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(c) The executed appearance, waiver of hearing and plea of guilty appearing

on the summons. A statement in explanation or mitigation also may be
included with the guilty plea.

Effect of Statement In Explanation or Mitigation.If a defendant has submitted

to the court a written statement as provided in WSTC 312.135(2)(b), it constitutes a waiver of
hearing and consent to judgment by the Tribal Court declaring a forfeiture of baii on the basis of
such statement and any testimony or written statement of the arresting officer or other witnesses
which may be presented to the court.

312.145

312.150

312.155

)

2

4y

@

)

Hearing Date; Action for Failure to Appear.

If the defendant requests a hearing the Tribal Court shall fix a date and time for
the hearing and shall, at least five days in advance of the hearing, mail to the
defendant notice of the date and time so fixed. The notice shall set forth a
warning that for failure to appear for the hearing, action will be taken by the
Tribal Court that may result in the revocation of defendant’s authority to operate
a Boat on Reservation Waters unless bail is deposited in the amount set in the
summons.

If the defendant fails to appear for the hearing at the time and place fixed by the
Tribal Court and no bail has been deposited, the Tribal Court may notify any
state court having concurrent jurisdiction of the defendant's failure to appear. In
the notification the Tribal Court shall certify that notice was given the defendant
as prescribed by subsection (1) of this section and that the defendant failed to
appear for the hearing.

Discretionary Hearing.

In any case the Tribal Court may direct that a hearing be held. Otherwise, the
Tribal Court may enter the appropriate judgment, impose a fine, direct that the
fine be paid out of the bail, deposited by the defendant and remit to the
defendant any amount by which the bail exceeds the fine.

No sentence to jail may be imposed, nor any fine imposed in excess of the bail
deposited by the defendant, unless a hearing is held.

Hearing; Burden of Proof.

Boating Infractions.

(a) The hearing of any Boating Infraction shall be by the court without a jury.

(b) In the hearing of any Boating Infraction the prosecution shall have the

burden of proving the alleged Boating Infraction by preponderance of the
evidence.
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2) Boating Crimes. The trial of any Boating Crime shall be conducted in
accordance with WSTC Chapter 202.

312.160 Appeal.There shall be no appeal from a judgment involving a Boating Infraction.
The appeal from a judgment involving a Boating Crime shall be conducted in accordance with
the provisions of WSTC Chapter 203.

312.165 Promulgation of Rules by the Chief Tribal Court Judge.The Chief Judge of
the Warm Springs Tribal Court is hereby empowered and directed to establish rules to implement
the provisions of this chapter.

III. PENALTIES

312.200 Boating Infractions - General.A Boating Offense defined in the Warm Springs
Boating Code as a Boating Infraction shall be punishable by a fine, forfeiture, suspension or
revocation of the defendant’s authority to Boat on Reservation Waters, or other privilege, or
other civil penalty. A person who commits a Boating Infraction shall not suffer any disability or
legal disadvantage based upon conviction of crimes.

312.205 Classification of Boating Infractions.Boating Infractions are classed for the
purposes of sentence into the following categories:

1) Class "A" Boating Infractions;
) Class "B" Boating Infractions;
3) Class "C" Boating Infractions;
@) Class "D" Boating Infractions;
312.210 Fines for Boating Infractions.

1) The penalty for committing a Boating Infraction shall be a fine only or, as
provided in WSTC 312.220, a forfeiture, suspension or revocation of the
defendant’s authority to Boat on Reservation Waters, or other privilege, or other
civil penalty.

(2} A judgment to pay a fine for a Boating Infraction shall be a sentence to pay an
amount not exceeding;

(a) $575 for a Class "A" Boating Infraction.
(b)  $290 for a Class "B" Boating Infraction.
(c) $145 for a Class "C" Boating Infraction.

(d) 375 for a Class "D" Boating Infraction.
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Boating Crimes.

Indians. Any Indian found guiity of committing a Boating Crime as defined in
this Chapter may be punished by imprisonment for a term not to exceed one year
or by imposition of a fine not to exceed $1000.

Non-Indians. Any Reating Crime as defined in this Chapter comumitted by a
Non-Indian within the boundaries of the Reservation shall also constitute a Class
A Boating Infraction under this Chapter.

Trial Judge's Authority to Order Suspension of Boating Privileges.

If a defendant is convicted of any Boating Offense and fails or refuses to pay a
fine imposed by the judge or to comply with any condition upon which payment
of the fine or any part of it was suspended, the judge, in addition to or instead of
any other method authorized by law for enforcing a court order, may order the
defendant's right to Boat on the Reservation to be suspended for a period not to

exceed one year.

In addition to any other penalties authorized by the Warm Springs Tribal Code
the tribal judge shall have the authority to suspend the Boating privileges of any
person on this Reservation on any of the following grounds:

(a) Conviction of a Boating Crime.

(b) Conviction of any crime involving the use of a Boat.

(c) Conviction of three or more Boating Offenses in a one-year period.
IV. OBEYING POLICE

Failing to Obey Police Officer; Penalty.

A person commits the offense of failing to obey a Police Officer if the person
refuses or fails to comply with any lawful order, signal or direction of a Police
Officer who:

(a) Is displaying the Police Officer’s star or badge; and

(b) Has lawful authority to direct, control or regulate Boating.
Violation of this section is a Class B Boating Infraction.
Fleeing or Attempting to Elude Police Officer; Penalty.

A person commits the Boating Crime of fleeing or attempting to elude a Police
Officer if:

(a) The person is operating a Boat; and
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(b) A Police Officer who is in uniform and prominently displaying the Police
Officer’s badge of office or operating a Boat appropriately marked
showing it to be an official police Boat gives a visual or andible signal to
bring the Boat to a stop, including any signal by hand, voice, emergency
light or siren, and either:

i The person, while still in the Boat, knowingly flees or attempts to
elude a pursuing Police Officer; or

(ii) The person gets out of the Boat and knowingly flees or attempts to
clude the Police Officer.

It is an affirmative defense to a prosecution of a person under this section that,
after a Police Officer operating a Boat not marked as an official police Boat
signaled the person to bring the person’s Boat to a stop, the person proceeded
lawfully to an area the person reasonably believed was necessary to reach before

stopping.
V. EQUIPMENT REQUIREMENTS

Operating Improperly Equipped Boat Prohibited.

No person shall operate or give permission for another person to operate a Boat
on Reservation Waters which is not equipped as required under this Chapter.

Violation of this section is a Class B Boating Infraction.
Personal Flotation Devices; Rules.

All Boats on Reservation Waters shall carry at least one Type I, IT or 111 United
States Coast Guard approved personal flotation device in good and serviceable
condition for each person on board. Each device shall be of an appropriate size
for the person for whom it is intended and shall be readily accessible whenever
the Boat is in use. As used in this subsection, a personal flotation device is not
“readily accessible” if it is stowed in a locked compartment or locker or is
otherwise not immediately, physically available to persons on board the Boat in
case of an emergency.

All Boats 16 feet in length or longer on Reservation Waters must carry one Type
IV throwable personal flotation device in addition to the personal flotation
devices required by subsection (1) of this section.

Children age 12 and under must wear a United States Coast Guard approved
lifejacket at all times while on open deck or cockpit of Boats that are underway
on Reservation Waters.

Violation of any provision of this section is a Class B Boating Infraction.
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Fire Extinguishers.

Every Motorboat under 40 feet in length on Reservation Waters must carry on
board, fully charged and in good condition a B-I type approved fire extinguisher
or have an approved fixed fire extinguishing system installed.

All Motorboats 40 feet in length or longer on Reservation Waters must carry on
board, fully charged and in good condition,

(a) Three B-I type approved fire extinguishers;

(b) One B-I type approved fire extinguisher and one B-II type approved fire
extinguisher;

(c) Two B-I type approved fire extinguishers and an approved fixed fire
extinguishing system; or

(d)  One B-II type approved fire extinguisher and an approved fixed fire
extinguishing system.

Violation of any provision of this section is a Class C Boating Infraction.
Lights.

On Reservation Waters, every Boat shall carry and exhibit the lights when
underway or at anchor between sunset and sunrise, and during periods of limited
visibility.

Violation of any provision of this section is a Class B Boating Infraction.
Sound Signaling Devices.

Each Boat on Reservation Waters must carry on board, in good and serviceable
condition, a sound signaling device such as a whistle or compressed air horn.

In addition to the sound signaling device required by subsection (1) of this
section, every Motorboat 40 feet in length or longer on Reservation Waters must
carry a bell that complies with applicable federal specifications.

Violation of any provision of this section is a Class D Boating Infraction,

Carburetors.

Carburetors on all engines of Motorboats on Reservation Waters, other than
outboard motors, shall be fitted with a U. S. Coast Guard approved device for
arresting backfire.

Violation of this section is a Class B Boating Infraction.
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Ventilation Systems.

Motorboats on Rescrvation Waters using fuel having a flashpoint of 110 degrees
Fahrenheit or less shall have ventilating systems for the purpose of properly and
efficiently ventilating the bilges of every engine and fuel compartment in order
to remove any inflammable or explosive gases.

Motorboats on Reservation Waters so constructed as to have the greater portion
of the bilges under the engines and fuel tanks open and exposed to the natural
atmosphere at all times are not required to be fitted with ventilators.

Violation of any provision of this section is a Class C Boating Infraction. *
Muffling Devices.

The exhaust of every internal combustion engine used on any Motorboat on
Reservation Waters shall be effectively muffled by equipment so constructed
and used as to muffle or suppress the noise of the exhaust in a reasonable
manner. The use of cut-outs or open exhaust stacks is prohibited.

Violation of any provision of this section is a Class B Boating Infraction.
VI. BOATING OPERATIONS
Operating Boat in Violation of Chapter Prohibited.

No person shall operate a Boat on Reservation Waters in violation of any
provision of this chapter.

Violation of this section is a Class B Boating Infraction.
Operation of Motorboat by Person 12 to 15 Years of Age.

A person 12 to 15 years of age with a Boating Safety Certificate may operate a
Motorboat on Reservation Waters with an engine of 10 horsepower or less. In
addition, a person 12 to 15 years of age with a Boating Safety Certificate may
operate a Motorboat on Reservation Waters with an engine greater than 10
horsepower if accompanied by and under the direct supervision of a parent,
guardian or responsible person 16 years of age or older who possesses a Boating
Safety Certificate.

Violation of this section is a Class D Boating Infraction.

Operation of Motorboat by Person 16 Years of Age or Older.

A person may operate a Motorboat on Reservation Waters with an engine greater than 10
horsepower if the person:

6y

Is at least 16 years of age and has a Boating Safety Certificate; or
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2) Is accompanied by and under the direct supervision of a person 16 years of age
or older who has a Boating Safety Certificate.
3) Violation of any provision of this section is a Class D Boating Infraction.
312.515 Exemption From Requirement to Obtain Boating Safety Certificate.
A Boating Safety Certificate is not required on Reservation Waters if a person:

1) Is at least 16 years of age and rents a Motorboat with an engine greater than 10
horsepower and completes a required dockside safety checklist before operating
the Boat;

2) Possesses a valid United States Coast Guard commercial Motorboat operator’s
hicense;

3) [s not a resident of the state of Oregon and does not operate a Motorboat with an
engine greater than 10 horsepower in Reservation Waters for more than 60
consecutive days;

4) Is not a resident of the state of Oregon, holds a current out-of-state Boating
Safety Certificate and has the out-of-state certificate in the person’s possession;

5 Holds a temporary Boating Safety Certificate.
312.520 Boating Safety Certificate Required to Operate Motorboat.

3] A person shall carry a Boating Safety Certificate on the Boat while operating a
Motorboat on Reservation Waters, as required, and shall present the certificate to
a Police Officer upon request by the Police Officer. Compliance with this
section does not require a person to obtain a Boating Safety Certificate from
both the state of Oregon and the Tribe.

(2)  Violation of this section is a Class D Boating Infraction.
312.525 Unsafe Operation,

(1) A person commits the offense of unsafe operation of a Boat if the person
operates a2 Boat on Reservation Waters in a manner that endangers or would be
likely to endanger any person or property.

(2) Violation of this section is a Class A Boating Infraction.
312.530 Reckless Operation; Speed.

1) A person commits the Boating Crime of reckless operation of a Boat if the
person operates a Boat on Reservation Waters carelessly and heedlessly in
willful or wanton disregard of the rights, safety or property of others.
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